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Why do construction
projects for medical facilities

need professional liability
and pollution coverage?

Protect your projects from potential costly claims like these.

Trends in Medical Facilities Claims

At Berkley Construction Professional, our goal
is to help brokers and OPUS (owners protective
professional indemnity) policyholders assess
trends in claims related to medical facilities,
enabling them to reduce the likelihood of
future risks.

Due to the nature of hospitals and their
design, mechanical, electrical, and plumbing
(MEP) issues are of the most concern. Failures
to correctly specify the systems designed

by the MEP consultant or the design-build
MEP contractor can lead to both frequent
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and sometimes severe claims. Associated
issues, including those affecting the patient’s
or hospital employees’ health, safety or
comfort can also result in claims, such as the
potential transmission or spread of airborne
illnesses or mold through the air handling
systems. In addition, issues such as poor
lighting, inadequate sound insulation, and
persistent odors can impact the quality of
the patient and employee experience in the
building and require remedial action.

Another key issue impacting these types

of claims is that, in most states, there is a
heightened standard for hospital buildings,
and sometimes a separate dedicated state
agency is responsible for regulating and
approving hospital construction. For example,
California has the Office of Statewide Health
Planning and Development (OSHPD). These
regulatory agencies have the capacity to
mandate changes in design after scopes are
completed, resulting in rework and expensive
change orders that can cost millions of dollars.
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Medical Facilities Claim Scenarios

Financial Fallout of Inadequate Lighting

in Healthcare

A medical facility’s surgical suite had inadequate lighting.
The design-builder failed to specify the required lighting
levels in the design. The lighting system had to be
upgraded, and the design-builder and the electrical
engineer settled the matter by the costs and any delays
in surgical operations. The total amount paid to resolve
the claim was $7.5 million. The design-builder paid

$5 million in policy limits, and the electrical engineer’s
policy paid paid $1 million and the owners protective
indemnity policy paid $1.5 million in damages.

Air Filtration Failure

A hospital's HVAC system failed to maintain proper air
quality. The MEP engineer omitted critical specifications
for air filtration in the design documents. The HVAC
system had to be retrofitted with advanced filtration
units, and the engineer settled the claim by covering
the retrofit costs and compensating for the hospital's
operational disruptions. The total amount paid to resolve
the situation was $5.3 million. The MEP engineer paid
policy limits of $2 million, while the owner’s protective
indemnity policy paid the remaining damages.

A Costly Ventilation Failure

A hospital's ventilation system was found to circulate
contaminated air. The design-builder did not include
proper air filtration and sterilization measures. It was
found that the design-builder self-designed the air
filtration system. The ventilation system had to be
retrofitted with advanced filtration units, and the
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parties involved paid $6.1 million for the retrofit and
health-related claims. Of that, the design-builder
contributed its remaining policy limits of $1.5 million
and the owner’s protective indemnity policy paid the
remaining $4.6 million.

Soundproofing Slip-Up

A hospital's patients complained that there was not
enough privacy in their rooms. The hospital discovered
that the rooms had inadequate soundproofing, affecting
patient privacy. The architect failed to include proper
acoustical design and soundproofing measures. The
owner had a limitation of liability with the architect of
$3 million in insurance. To resolve the matter, the architect
was required to pay the remaining policy limits to retrofit
the rooms with soundproofing materials, and the
project owner's protective indemnity policy paid the
remaining damages of $1.2 million.

The Elevated Risk of ADA Compliance Failure

A third party filed a lawsuit against a hospital claiming
that the facilities' elevators were not compliant with
American Disabilities Act (ADA) regulations. The hospital
brought the architect into the lawsuit, and it was
found that the architect did not design the elevators
to comply with the ADA code. The architect had a
professional liability policy of $1million and damages
were approximately $1.5 million. The elevators were
upgraded to meet ADA code regulations. The hospital
settled the claim with the architect for the architect’s
remaining policy limits of $850,000. The owners third
party defense coverage paid the hospital's portion of
the claim which was $650,000.
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About Berkley Construction Professional

Berkley Construction Professional provides professional and
pollution liability as well as protective professional indemnity
insurance for contractors and project owners. Our experienced
underwriters are industry specialists who are passionate about
delivering tailored and innovative solutions to brokers and
policyholders and have the authority and autonomy to act quickly.
We offer practical risk management guidance and our in-house
claims professionals advocate on clients’ behalf, seeking to protect
deductibles and offering support throughout the process.

Berkley Construction Professional is a division of Berkley Alliance
Managers, a member of W. R. Berkley Corporation, a Fortune
500 company thatis listed on the New York Stock Exchange, is
part of the S&P 500 and whose insurance company subsidiaries
are rated A+ (Superior) by A.M. Best.

The claim scenarios described here are offered solely to illustrate the types of
situations that may result in claims. These scenarios should not be compared to
an actual claim. The precise coverage afforded by any insurer is subject to the
terms and conditions of the policies as issued. Products and services are provided
by one or more insurance company subsidiaries of W. R. Berkley Corporation.

Information provided is for general interest and risk management purposes
only and should not be construed as legal advice nor confirmation of insurance
coverage. The user of the information should consult with an attorney
experienced in the laws and regulations of the appropriate jurisdiction, and
practice management recommendations should be carefully reviewed and
adapted for the particular project requirements, firm standards and protocols
established by the design professional.

Products and services described above are provided through various surplus
lines insurance company subsidiaries of W. R. Berkley Corporation and offered
through licensed surplus lines brokers. Not all products and services may be
available in all jurisdictions, and the coverage provided by any insurer is subject
to the actual terms and conditions of the policies issued. Surplus lines insurance
carriers do not generally participate in state guaranty funds and insureds are
therefore not protected by such funds.
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