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Legal Notice

Information provided by Berkley Construction Professional is for general interest and risk
management purposes only and should not be construed as legal advice nor confirmation of
insurance coverage. As laws regarding the use and enforceability of the information contained
herein will vary depending upon jurisdiction, the user of the information should consult with an
attorney experienced in the laws and regulations of the appropriate jurisdiction for the full legal
implications of the information.

Practice management recommendations should be carefully reviewed and adapted for the particular
project requirements, firm standards and protocols established by the construction professional.

Products and services described above are provided through various surplus lines insurance company
subsidiaries of W. R. Berkley Corporation and offered through licensed surplus lines brokers. Not all
products and services may be available in all jurisdictions, and the coverage provided by any insurer
is subject to the actual terms and conditions of the policies issued. Surplus lines insurance carriers do
not generally participate in state guaranty funds and insureds are therefore not protected by such
funds.
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Facilitated by

Diane P. Mika
Senior Vice President,
Risk Management Officer

e 25+ years in loss prevention education for A/E professional liability insurance

¢ BSin Organizational Behavior from University of San Francisco

¢ Certified Instructional Designer

¢ Has led in-depth claims studies to understand A/E risks and has translated that into meaningful
education programs
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Today’s Program

2 Stories

e Details of Case

e Reporting Process

e Intervention Guidance
e Resolution
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Presented by

Janice Greenberg
Assistant Vice President,
Senior Claims Examiner

Attorney with more than 20 years of experience counseling and litigating on behalf of insurance
companies in various jurisdictions

Previously handled professional liability claims for design and construction professionals as well as
pollution liability claims for a leading carrier

e Earned Juris Doctorate from Hofstra University School of Law, Hempstead, New York
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The Project

Insured was retained by the City as the construction manager for
construction of a water main project

Coverage Type: Pollution

Project Type: Water Systems
Role: General Construction Management
Delivery Method: Traditional — Design-Bid-Build

Construction Value: $20 Million
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The Major Players

* Insured: Construction Manager
* Project Owner: City
* Other Claimant: Adjacent Property Owner

The Claim

* During testing before placing a water main
into service, our Insured negligently allowed
chlorinated water to discharge into a nearby
property owner’s stream

* State’s environmental agency (DEQ) assessed
a civil fine of $5K against City and directed it
to investigate and assess damage to the
stream

* Nearby property owner also demanded
cleanup of the stream

* City tendered the claims from the DEQ and
the nearby property owner to our Insured
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The Action Plan

* Berkley CP authorized the retention of an
environmental consultant to investigate,
assess the stream, and make
recommendations on a remediation
strategy

 Berkley CP retained counsel to:

* Assist our Insured in submitting the
remediation strategy to the DEQ

* Protect our Insured’s interests with respect
to the claim by the nearby property owner
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Site Testing and Proposed Remediation Plan

* Testing concluded that:
* Chlorine levels had largely dissipated
e Wildlife and vegetation in the stream were negatively impacted but were
expected to fully recover within 12 months
* Our Insured’s environmental consultant recommended:
* Continued testing and monitoring of the stream over the next 12 months
e Potential restock of fish and aquatic life in the stream if needed

* DEQ approved the environmental consultant’s plan and determined
no agency oversight or further action was required
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Adjacent Property Owner’s Claim

* Adjacent property owner initially wanted DEQ to approve and oversee
all additional testing and remedial work and be allowed to object to
any proposed modifications of the Insured’s
investigation/remediation work

* DEQ refused, advising the property owner that it approved the
remedial plan proposed by our Insured and no further DEQ oversight
or action was required

* Property owner retained counsel and asserted a claim against our
Insured for property damage, various claimed out-of-pocket costs,
and emotional distress
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The Resolution — City/DEQ Claim

* As our Insured was clearly liable for
the chlorine release, Berkley CP
authorized payment of the DEQ civil
penalty assessed against the City

e Berkley CP also authorized payment of
all legal expenses, environmental
investigation, and remedial costs in
connection with the preparation and
implementation of the remedial plan
approved by the DEQ

* Our Insured paid the fine, legal, and
remedial costs, which were all within
its 200K SIR
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The Resolution — Adjacent Property Owner’s Claim

* Berkley CP authorized counsel to initiate discussions with the
property owner’s counsel to explore potential resolution and avoid a
lawsuit against our Insured

* Property owner’s counsel issued a demand of over $S250K, largely for
emotional distress, with minimal amounts for property damage and
aquatic testing costs by a third-party lab

* Property owner agreed to pre-suit mediation, resulting in a
settlement of $65K paid to the property owner in exchange for a full
release in favor of our Insured and the City
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The Lessons Learned

* Importance of pollution coverage
e Establish and adhere to QA/QC procedures during construction

* The project supervisory team should have had better communication
with the site personnel during testing of the new water main, which
would have avoided the chlorine discharge

e Our insured’s quick reporting of the incident allowed Berkley CP to
take proactive measures to minimize the insured’s exposure with
respect to the remediation and the adjacent property owner’s claim
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The Project

The Insured was retained as the general contractor by the project
owner to construct a new industrial park complex

Damage Type: Economic Loss/Cost Overruns / Delays

Project Type: Office Building

Role: General Contractor

Delivery Method: Design-Bid-Build
Construction Value: $15 M
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The Major Players

* Insured: General Contractor
* Insured’s Surveying Subcontractor
* Project Owner
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The Claim

e Our Insured retained a surveying
subcontractor to locate, calculate, and
establish elevation control points needed to
connect the project to underground utilities

e During construction, our Insured discovered
that the elevations were off, which prevented
connection to underground utilities

e Investigation confirmed that the surveyor’s
calculation errors resulted in the incorrect
elevation

e Our insured notified the surveying
subcontractor of the errors, who denied
responsibility
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The Action Plan

 Berkley CP authorized our Insured to retain
a new surveyor to provide correct control
points

* Berkley CP also authorized our Insured to
develop a corrective work plan with
estimate for approval by the owner

* After Berkley CP reviewed the corrective
work plan and estimate, we directed our
Insured to perform the corrective work
and take necessary acceleration efforts to
avoid/mitigate delays to the project
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Subrogation Issues

* Surveying subcontractor Insured by a PL policy with limits of S1M
(inclusive of defense/claim expense)

* Berkley CP contacted the PL carrier and demanded payment of $950K
for the costs to correct the subcontractor’s calculation errors

 Subcontractor’s PL carrier took the position that its insured did not
commit any error

* Berkley CP retained a third-party consultant to prepare an analysis
with supporting documentation that confirmed the subcontractor’s
error, as well as the costs to correct, and submitted to the
subcontractor’s PL carrier

22
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The Resolution

* Subcontractor’s PL insurer advised that only $900K of its S1M policy
limits remained

* Through informal negotiations, the subcontractor’s PL insurer agreed
to tender its remaining S900K for the
corrective work costs

* The Insured paid its SIR of S50K

* Berkley CP paid approximately $16K
for the third-party consultant’s work to
prepare the liability and damages
analysis

23
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The Lessons Learned
e Someone from the design team and/or our Insured’s project
management team should have accompanied the survey
subcontractor to ensure the correct coordinates/landmarks were
being used for calculations
24
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The Lessons Learned

* Immediate reporting to Berkley CP made a significant difference
* Maximized any available mitigation coverage

* Because the Insured reported this matter when they first suspected
the original survey contractor’s error, Berkley CP was able to:

e Work closely with Insured to develop a reasonable and cost-effective
corrective work plan for the owner’s approval

* Help avoid any further delays to the project
 Successfully obtain payment of the subcontractor’s PL remaining limits

e Avoid further erosion of the Insureds limits, in the event the Insured was
forced to escalate its claim against the subcontractor
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The Power of Early Reporting

* Enables earlier investigation and processing, which can lead to faster
resolution and payment

* Prevents delays that may increase the severity and cost of the claim

* Allows Berkley CP to provide guidance to help minimize further
damage

 Supports timely response to lawsuits or legal notices

* Engages claim examiners early, helping you understand the process,
your obligations, and what to expect

* Offers peace of mind—knowing the claim is underway can reduce
stress and uncertainty during a difficult time
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Professional Liability Claims Generally Arise out of
Economic Loss

* Professional services provided
pre-construction

e Cost overruns as a result of
scheduling/delays

* Owner’s consequential damages
¢ Loss of Use, Revenue
e Loss of Financing
* Loss of Reputation

In addition, GL policies typically
exclude pollution and mold losses
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Visit our Website:

BCP is solely dedicated to serving
the professional and pollution
liability insurance needs of the
construction industry

BCP is at the forefront of educating and
identifying potential professional liability
hazards of the construction industry and
providing innovative solutions to the industry

https://berkleycp.com/risk-management
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